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. T~by q. S~tnmell her~by appeals an initial decisi~n nui~e by a·heating officer, -Initial - .. - .. ~ 

:.~ 

Decision Rel~ase No. 5 i6 (Nov.· 7, 2013) (the·"Deci~ion"). The Decision is wr~ng on multiple 
r '. • ' • ••• "'1; 

grounqs, andshould be rever;ed. Because Toby worked.for a "family office" at the time of the 
. . .. . . . :- .· . . . 

' alleged misconduct, the Com;nission.lacks jurisdiction. And, even ifthe Commission has . . .. . · .. ' ··. .. ' . ., 

jurisdiction (it d~~ not); a lifetime ~ollaterad>ads not supported by i preponderance of the . 
' . .. . . ;. . ·-· 

evidence. .· 
~ 

· I. . . INTRODUCTION 
·-· 

· The Securities and Exchange Commission (the "Commission~') instituted proceedings 

against To~y ~n April 1 o: 2~i3:, p~~u~nt to .S~ction j03(f) -~f thb ~nv~~tl~e~t-Advisers Act of 
.. . ·- · .. ·.. . . . . ·. 

· 1940 (tl!e "Act"). :The a~tion·was premJ~~d on a judg~ent pennanently enjoining Toby .. frorti 

~iolating Rule lOb-5. Toby'~~nsen~ed to th~-ehtry oftha;judg~~~nt t.?.s.e~le the civil insider . 
. . ~ 

tra.ding·case brought against him by the Division:ofEnforcement (th~ ''Division';}. That-case 

alleged t~atToby misap~~r~p;i~ted from his tll~n-girlfrien~L and-traded ~m,'in~orm~tion that · 

Disney was ~oin~~~o ~cqui·~~-~arv~J: 1 · .The·c~~~ -w~s:drc~mstan.tial, J-eak, and based on a hi'ghly 

cjuestionabl~ legal !heory that a boy~ii~nd' owes a girlfriend a fiqucia~; duty even. where the~ :is 
.no proof that they have a history o~ ~h~;i~g confjde~tial business lnfo.rmati,on with each other. 

Toby ~~verth~les~ se~~led the ~lvil case, ~ut he did not ad~ it Iiability.2 As.part of that settlement, 

he also agret::d that f~r p-urposes of c6rm:i~-~ela~ed pro~eedings, i~cluding these admini~trative . . . . . ; . 

_pro~dings, he would'n.ot·d~n;'the civil··~omplaint's alleg~tions) N~thing in thatagreement, 
. ~ . . . -

. -··· . . 

however, precludes him from-'arguing that the ,weak and circumstantial nature ofthe evidence 

weighs against an administrative sanction, 

'Div. Ex.·L 
2 Div. Ex. 2 . 
.3Jd. . 

t 

. I : 
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The hearing officer g·r~nted'both parties: leave to fiie cross-motions for ~.wnmary 

'disposition. The· parties filed timely mot~ons, -~·ppositi~ns, an9 replies, and s~bmitte.d n~merous 

exhibits.4 In his pleadings, Toby argued that at the time or"the all~ged misconduct, he worked 
. . . 

for a "fa~ily office/' ~o the-Commission could !lOt b~se jurisdiction O!) his employment by an 
.. . 

. . 

. "investment adviser." He also argued-that the· a] legations, ev~n taken as true, were supported by 
. ·~ . ' . . 

such weak eviqence that the Division.could not show that a lifetime coU~teral ba:r wasjustified 
. - !. ;- . . -. . ' . 

by a preponderance ofthe evidence. On ~"November?, 20.13~ th~ hearing officer issued an initial 

dec~sion imposing a lifetim~ collateral har agaipst Toby. That.J?ecision. is wrong on several 
·:·- . . . ..·· .. 

points ana should b~ reversed. 

Contrary to bo~ Congressional intent ~~d the Com'!lission's ow~ policy.and-pmctices, 
. ~· •. . -

the Deeision irripr9perly conCludes that prior t~ 2011, the Act applied to family offices that. 

structured the~sel~eS :io· s.~tl~fy th~ priv~te adviser ex~mpti~n.5 ·The ·co.mmission has. nev~r 
before .~xercised jt.iris~ictimyov.er ~family _office, regardles~ of the nature of its exemption. That · 

is because the Commission cone! tided- ~qng ago·· that family 9ffices; even though they meetthe· 

litem! defi"nitiorl of",invest~ent adviser,'~ are not within the intenl"ofthat definition .. . . . "; ·.- . 

The heating o"ffker a_lso failedto admifany OfT~by.~s·evidence;·e~en·though there was 
. . 

~o o~jection to lt,
6 

and.imposed the_.maxfmum sancti?n ~vailable~ a Iif~time collateral bar...:.. 

without considering whethe~: that sanction is supporte~d 'by a preponderance ofthe evidence. 7 The 
. . .. . . . ' . ·- . .;." . ~·· . . . . . . 

, Decision reads as if maximum san<;tions._are automatic following cons~nt. to im antifraud· 
. . . : . 

4 
Decision at l; see al.~o Exs. 1-43 and declar~tions ind.uded in Appellant's Appendix 

("AA''). Citations to ':Ex."·· are,consistent with the· original .Exhibit numbers filed \Vith Mr. 
Scammell's brief's, and corr~spond with.Appendix ciiat.ions (i.e:, Ex. 1 corresponds with AA 1) . 

. 
5 Decision at 3~4. ; · · ' · . · . ' . ' · : . . 
6 Jd. at 2~3: . . 
7 !d. at 6. 

2 
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injunction. But that cannot be rlghtbecause, 'if.it is, any hearing on the matter is .. futile. And, in . . . . •. . 

f<ic}, applying the preponderartce of evidence·st.andardto this case, a lifetime collateral bar i's not . ·- - ·.· ... 

warranted. The Decision also appears to. conc1ude, withoqt.support, ~at it is improperas a 

matt~r of law to consider the ~ature'ofToby's empiOyf!Jent ·a.: tb.e tim6-~fthe all~ged miscondvct 

in deteriniriing whether a sanction .is in the public in-terest . .Y ercourts regularly consider-such 

details and, -here, Toby's employm~nt weighs against imposition of a lifetim_e collat~rai bar. On 
;. . . -. . 

December 18,-2013, the Comniission granted Toby's Petitfon for Revie~. Accordingly, Toby 
- . - . •' . 

- ~ . 
respectfully requests that th.e Con:unissionreverse the Decision. 

II. ·.FAcT_UAL-BACKGROUND 

Toby Scammell was fascinated with the stockmarket from an early age. He had his first 

. trading account at age flfteen; 8 he began aeveloping ~n invJstm~~t th~ory. ~ased on' the "ripple . . . . . . . ·; . 

· effects" ev~nts; h~ve on the sto~k market at ag~ si~t~~~9 h~ ~ade. his ~rst s~all but aggressive 

trades based: 0~ thts theory at rt~e eighte~~; J() ~~d he publi~hed a; ~on~graph on his "e~ent·based". 
trading theory ~t age njnete~ri. 11 

- Reeognizirig Toby's financi~l a~fi~en a~d interest111is brother (wJlo .is afederal'law 
. . .· .· . -

enforcement special agent), entrusted~ toby with. the management oftP.e brother's tin~cial 

affairs back in20o'6._12 As a res~ It, Toby -contr911ed his br<:>ther's money' and the accou.~t~ in.· 

. which Toby kept that m_oney. 13 It wa·s -~o secret Toby controlled the brother's accounts: they . . 

. 
8 Ex. 3,Appx. G at-41. . - · . 
9 Ex. 3 at 20; Ex. 14 at 122:20-124:'1.. 
.
10

. Ex. 14 at 109:20-110: 18; Ex:,=3? Appx. F .. 
11 .Ex. 14.at 122:24·124:8. · -. · 
12 

Ex. l(j at 73:21-24; Di~. Ex .. l ,-[5. Toby had c6mplete unrestri~ted authority over. his 
brother's finances .. Ex. 16 at 31:24·32:2,.42:1743:9; 120:2l-12·l:l7·.-

1:Ex. 16 at 68:2-69:1, 121 :l-17 .. 
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·.·. 

· · ~ere linked. to Toby's ;ccourits at A~~ritr~de. un&~r the iame·unified·l~gin. 14 None of this was. 

dispi:ited. 

Toby got a greatjob wh~n he'gr~duated.fh:im Uni:Y.ersity ofSduthern.Califomia irt . . . . ·. . ·.. . 

2006. 15
• He was hjred by Bai~ Cons1:1lting in Los A11geles.16 B.ain ha<fa strict anti~insider trading . . .. . : . . . 

policy to which Toby sc:rup.ulously adhered.,.·so for. the 'two years he was· at Bairi, he did almost no 
• . • . •. . . .. . ..• r • • . . 

stock tnidi~g.17 O~e exceptio·n w~~ i£12008, when he invest~d $5,300 in Gocigle by buying.high-
... 

risk; out~f'.:.the:-rri~ney· Google cali ·opt!ons:·l~ He held onto those options to.o long, however, and 
.. . . . .... 

lostthe paper pr~fit~ he had made and his i.nitiai lh~est~ent. 19 . Again, this. prior options tr~di.ng 

was not d'isputed~ 
. . . 

·While at Bain;.Tobywor_ked oii a mjrriber·ofprojetts. Dne involved;research into. how 

mov'ie studios, such as Disney, ~ight respondto the r~pid decl_jne in movie_s·~old:-as DVDs: 

Toby conciuded, Linsu~prisingty,'that the content-{i:~., what th~ movie,was,about) mattered, and· 

·that movies b~ed on comi~ bo~k sup~rl1er~~s;ere li_~el~ to hold th_eir. value longer ~nc,i .gener~~e 
• . . -#. .. . 

better returns for the studios.· Toby's' resea~ch mad~ him beli~ve that·a eomic book company, of 

which-Marvel ~:as· ~ne.of a few, might be coveted. as ~ri acquisition target by Disttey, and other 
. . . .. . . 

studios?0 this W~S also undisputed; · 
·. 

While at Bain, Toby also partkipated in adiscussiori about Marvel:· one of the Bain 

14 Ex. 3 at 30. 
-IS Ex. ii at i9:2 l'-24. 
16 ld. at37:5~7.. . 
17 !d. at89:2i-90:24, 164:2-165-;ll". . · 
18·Ex. 3 at.2J.,.26, Appx. F at 44; J;x .. i 4 at 1 I i: l7-l I 8 i23; see also Div.' Ex. J ~ 35 {noting 

that. Toby previously tradedGoogle-d:il options):'-' ·. ·' :J "·: · · 
19 Ex. 3 at 25, Appx .. F; Div. Ex. 1Jj35; . '' . . . 
20 

Ex. 12 at 99:14-137: 15;see aiso.Div. Ex. ·1 -,r 54 (r,wtingToby's beliet'that.Marvel's comic 
content wa~ undervalued, that DVD sales woutd·ultimately decline, and that consumers were · 
moi~ likely to pu_fCh?se Marv~l-DVDs than othets). · · 

4 . -
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employees knowledgeable: about the m~vie industry said words.to th~ effectthat Disney had 

been trying to-aequire Marvei for years_.21 "lmmediately f~Jiowi~g.that meeting; Toby tesearched · 
·.· 

· Marvei o~ Google.22
. There was no ·proof to the contrary. 

Toward the end of:his teni.ire at~airi, Tob)~ traveled to.AfriC~ .. He left on June 22, 

. 2009;23 returned bri~fly tb Los· Angeles on j~ly 9;~-4 had his last day at Bain on July 3 i;25 mov~d . 
·-·, 

to North'ern C~lifornia that ~eekend;26and b~gan·wor~ at his'dream jo.bat Madrone;·the 

. investmef!t office for the Walto~.family, on;A:.ugJst 3.21 ·Those. dates are.n.ot in"dispute.l 
• • : .!' 

Whi1e.at Ba!n, Toby had·met,.and ~~guri ~ting,=a co·Worker, in B~in'~ Los Angeles 

office.28 They were.Jlot"engaged; and theyb~th had a~bitions that fikdy excluded _the other: she 

to go to busi~~ss sd1~ol and he t~l--W~rk-in Sll.ico~iValiey_· for M~dr~i)e.29 The g~rlfriend lived. in 

Los Angeles and continu~d ·to live in Southe~ Ca:lifor~.ia aft~r Tob;· moved 350 mile$ north to . - . . . -

t~e San· Francisco Bay Area to ~?rk for !Yf.a(jronel0 T6by·an~ his girlfriend never "li~ed . : 
. ·. . . ~ . . . . . . 

together" as the term. is u~ually .Under~oo~ h~ did, howeve~: .camp ~t her apartment fr(>n'lil}id~-

July after his leas~ h~d-expired.until he left L~s Angeles at the·end of July.31 These facts were 

also not ·disputed. 

Befote.Tobf·wentto Africa1 the girlfriend had been secon.c:led ~Y Bain to work at Disney. 
1 ,. 

21 Ex. 12 at 137:11-2(>: . 
22 Ex. 3, Appx. B; Ex~l5·at 175:6-16. . . ·• .. · . . 
23 Ex. 3, Appx. Gat 5;Ex. 'l2.'at"9J:l8,.20; see.Piv::E·x. I 123: ; . 

. 
24 Ex.. 3, Appx. Gat 5;-;Ex. 12 at 91; 18-20; see' Div. Ex. l ~ 24. . • . .·. . . . 

· 
25 Ex. 12 at 37:5~1; sef! Div. Ex. 1~27 (ri()tin"g-thatToby moved to San Francist.'.Q oi1 or abOut · 

August 2). . . · . .· . ; 
·
26 Ex. 12at210:1:-lO;seeDiv. Ex.,:l ~2,7. 
27 • . . • .• • 

Ex. 12 at 9LI8-24, see D1v. Ex. l, 27. 
28 ·Ex.12at317:l2-1;Div.Eicl,,20 .. · ,. :· .. ":· . . 
29 Ex: 12 at 212:14-21,215:9-15,37:5-9 (testifying th~t his girlfriend had· applied to business· 

schools arotmd the cpuntry); Diy. Ex, t, 28~· · · · ; · · · 
30 Ex. 12 at 89:4~ 7, 21.0:2-:24; Div;·::Ex.l, 27. 
31 • . . . Bx.. 12 at 210:2-24;·pJv.Ex. I ,.1_0. 
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She worked in the Disney group that did' acquisitions. S_he eventually was staffed on the "big 

project" in lateJuly.32 Eve~ before she. was .staffed on.that "big project," however, Toby 

continued research irig M~~el. This is·also undisputed, as is the factthaH1is Google. search 
:. 

~ • • J 

records· show that he researched .f0arvel on July 22 and23, which was bef?re the girlfriend was 

assigned to· the "big proje<..~J'33 0

The. "big project" tu;ned out to be the acquisition of Manlet.34 

. . . 

The girlf~iend was not assigne~ to it, a~d she had not re2eived ~ny documents about it, until July 

24.35 

. ~efor~ m~vihg to .iile .B.ay. Area; Toby sa~:·th~this girl.friend was ·~o~kirig long ho~rs;36 , . 

h~ knew she w~s.w6r.king ·on a big 'project;37,and he knew she·was in the g'r~mp that dtd 
. . .'' .... '~ ' . . . . . 

acquisitions.38 . It was. not hard' to infe~that she was working on an a:cquisition .. 

Armed with'the beliefs t~at (I) Disney W(I.S working on an acquisition,.(2) Marvel would. 

· be a logiCal candidate for Disney to acCjuire;and (3) Disney had previously beeri interested in 

acquiring Marvel, Teby contim;ed to research MarveL He believedt~at regarclless ofwl!ether 
. . . . . -

Marvel was actually the target of a Disney acquisltion,' . .!'0'arvers stOck price would benefit if 

~nother company inthe same spac~ were to ?e ~c~uired.39 ·~his, too, was uitdisputed. 

Freed from the restraints:OfBain's strict insider tradin~ polic)', Toby was anxious to 
. . "". \ .. 
·/' 

32 
Ex. I2 ~t 81 :5-83:1; Div. Ex. I i25. 

33 . ,· . . . . ,,. 
· 'Ex. 3, Appx. B; · . · . . · 
~ . . . . 

DIV. Ex. 1 ~ 25. . . 
35 I d.; Ex. 18 at2.8: 11-29: I 0; Ex. S {Disney ptoduct.ion ide'ntifying the earliest date by-which 

Toby's girlfriend received Marvel-related documents. The cover email mistakenly describes the 
attached documents-as being from June24, 2009,.butthedocumenis are all dated July.24, 2009): . % " . 

Div. Ex. I ~ 26. · .. 
J7 Jd.1f25. . . 
38 d . . . . . I .1f28. . . · . · · . . 
39 

Ex. l3 at 28:19~29:4; see q/so. Div. I;:x .. ] 1f57 (noting Toby's claim·that even a small 
· increase' in the Marvel stock price wo~ld result in a significant increase in the price ofMarvel 
options he purchased).. · · · · 

" . 6 
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invest again.40 After-ch~cking'dn Madrone's trading policy, Toby determined he could invest in 
- . . . . ' '. . .. 

- Marvel without viv)ating_his employer;s rule;.41 There ;ere fe~ MaNe] o·ptfons to choose from, 
. . . . . . . . 

but ofth~se available;- Tol?y purchas~d options with the strik~ price.and expit"?tion date h~ could 
•. . . . . . . ' 

afford.-42 Consistel)t wi~h pri~r (and subseq11ent) ~ractice; Toby-made .a very small; but highly 
. . . . . . . . .· . . ; 

leveraged, investment.43 At the· time he invested, he had:received a vaj::ation payout, expense - . ' - - < . - . 
reimburse~ents; and a fi_11al bqhus from Bain and w~s starting ajob afMadn:Jne where his salary-

was m<?re thi:m-$3;ooo every two weel).s.44 He ir;v~sted .. bnly $5,465 to b~y short-tei:m out-of-the-. 
-- ~oney options in. Mar~~l.45 A.stn~H-movement ih Marvel·' s st~ck pr.i~e would c~us~· a r~l~tivel y" 

large movement: in the option. price.40
:- so ir.oisney maa~--~n atquisit.ion th~thad a ~siti~e ripple· .,· : . . .. 

· erfect,on Marvel's stock price:(o~ the -stock -price~tose for:any other reason),:he expe~ted to make 
. . . . . . . ... ~ . : . .. . 

money. Ifthat did not·h~ppen;·~nd·f\1~rvel;s_stockprice.failed to rise, -he co_tdd l<ise no more 
• c • ' • • • • • • • • • • ~ ~ 

than $5,465Y He boughtthe option~ between A1,1gust l3 and Augusl"28 in ~he acc0unt he 
. . . . . : . . . 

40 -Ex. l2 at 226:4-12.: 
41 Ex. 14 at l33:22~134:Ii 
42 Ex. i5 at 32:6~33:13. 
43 ... . '2 D1v. Ex. I 'IL • 
44 Ex. 13 at 26'0:7-26.1 :2. __ __ . . . . . 
45 

Div. Ex.J ~ 2. Optionlare riskier, but less-expens-ivethari other. ill vestment strategies. 

c. 

See 'Ex. 6 ("Optioils Trading allows investors with very small funds to·gairi disproportionately 
. big profits and. tci contra !.stocks that· w~ml d othenyise be too. e~pensive to own."); see also Ex. 7 .· 
{buying call options."~ffers the prote:ction·6flimited downside·toss with the benefit of leveraged . ") . . . . - - . gams. . - . -. . . _ . . . . 

46 
See E.x. 13 ~t 147:19-J 58: I (detn0nstrating· and a"esti'ibirigthe concej:>tofleverage); Ex.6 · 

{"Leverage· in l_ayman terms simply means making a lot ofmori{':y using only very little money. 
ind~ed, when you· buy call options, yo:u-couHmake IOO% profitwhep the stock has-mcived only 
l 0% due to the small upfront money you paid fonhe caB option's!"); Div. Ex. I 'If 57 (noting 
Toby's chtiin that:~v-en ~-smaltincre$.e inJhe Marvel stock price would.result in-a-significant 
increase in the price of Marvel options he purchased). · · · · · 

47 • . • .' - - . -
_ D1v. Ex. I 'If). __ . · _ , . . . . 

-., 
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. / . . . . 

~ontrolledfor his brother and an account iri his own narrie.48 
-. . . 

On August-31; Di:mey ahnoun,·~ed it was a~quiring Marve1.49 Over the next few days, 

Toby sold the Marvel options for a to~al profit of$192,49? .50 
· 

. . 
As part of the Coinmission's.,investigation into the trades, Toby provided four days of 
. · .. :: ' : '.. .. .: . . .. . 

testimony ~ncl his former girl friend provided. t~o. ~The staff also reviev,ied all of thdr 

. commu~ications, spoke wit,h their co'...workers and friends; and examined coill-Itless documents. 
. . . . . . 

The Commission failed to ide':tify a single d.ocum~1~t, conversation, or emairthat contained the 

.allegedly misappropriated confldenti~l infonnatiori. ctinc~ding that there is.no proof of when or 

'- how Toby" purportedly iearnec:fthe information, the Complaint resort_s _to alleging only tnat Toby 

must have learned the nalJ}e of the acq-uisition target "thrpugh o-verhearing on.e or more <jfhis 
~· . . . . 

girlfriend's Marvel-tel~.ted conversations, by seei.ng ele~tronic 9r paper documentsjn her 

possession related t~ th~ Ma~el .acql1isition, or through.her conversations· with him."51 
. 

. Toby consented:to ajudgmentagain.sthin::reven though the Commis~ion's case was 

~ntirely 'circumstantial; arid every suspicious circilins~~ce had an explanation. fl) consenting to . 
. ·. . . '. . 

judgment, Toby agreed_to pay disg~rgem~n:i, ~i~il-penalties, and prejudgment interest.52 While 

h~ does not'deny th~ ailegations in tli~ Complaint,:he does not.?dmitthem. He does, however, . . . 

recognize now that in purchasing the, Marvel· call: options under. such suspicious circumstances; 

he invited· the Commissi.on's -inquiry; ~d he expos~d his loved ·ones to suspicion, c;lamaged 

48Jd. ~ 31. Toby testi:fied. tharin the. event he lost any of his: brother's money, he was 
prepared to backstop those losses and that. by the end of August he had already repaid some of 

· that.money.thinking he-had lost it.-. Ex. 3·at'3l; Ex. ·12 ai 265:12-20; 279:19-282: l. 
49 o· E 1 .r 6 · · · ·· IV. X. 11 • ·.. . . . . : · 
50 . 

Jd. ~7. 
51 id. ~30. 
52 Ex. 8. 

8 



-----.,-------- --·----. 
To: Pogo 16 of 45 20'"14-0-l-,-6 ;2:35:0~ PS"'r'VVVI60n sonolnl Goodrich t:inO RoGbtl FrOm: Koontz, l...indC 

,. 

. . - ) 

reputations,and.theJnconv~nience and :expense -of an SEC enforcement investigation. 53
· He 

··.-. .,. """\ 

regrets the lap~e in judgment that allow:ed hi~· to make opti~ns trad~s that -would, in hindsight, 

-obviously app~ar to·be based on·iittpro~~rly obtained information regardless ofwhetherthey 
.-· . ' -

. actual.ly were.54 
., . 

He al~o regr~ts the ~6tion'be took in re~ction to hearing that: the SEC would be suing h.im. 

He.posted a.website_ ("Seefail.corri;') that critid~ed t~eSEC imd included,~d hominem attacks--on . 

. -s~ff .. Tob~ :regrets th~t he qid -so: he nbw appreciate's ~he role tt!e .Commis.sion plays in 

.enforcing the securfties l~ws and prote9~ing the c~pital markets and, recognizes that the staffs. . . . . . . . . ~ . . . 

zeal is important to'that effort. 55 . 
.. _/":, 

The staff's iny~stigation and law~uit have ali-~dy had severe-consequences for Toby. 
~ . . . . ~ 

Th~y .cost him his job at ~adrori~;56 th~~ ~st hlm large legal: f~es57 ~~d they ar~ .g~ing to cost 

him disgorgement arid penalties in ~n amount tcd)e deier:miried. He was· also rec~ntly indicted 

. for the same alleged oonductfor which the Division sued hirt,l, and inte~~~ to vigorously defe~d 
' ~ . . -

himself agairi~t those allegations~ ,Th~:rnistal).esToby'made _when he was twenty· four are going 
. . ~ ' . . -

-to. have li fe-:Iong rerx:rcu~_~ions. ·Compound irig those repercussions ~ith a bar ~~specially a 

lifetime c-ollateral bar- ~ould Sei;re no· legitimate interest. 

53 AA45,7. 
54 Jd. 

.55Jd. ,9. 

" ·.r· 

-s6· I d. ~ 11. . 
57Jd.; see also Ex. 12 at 313:14-314:4 . 
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rules and regulations or order~.'164 ~The Commissiori,has usedbothTules·andregulationsto 

. · designate family office!> as "not within the inte~t" o~tlie definitiort before 2011, it routinely 
. . 

granted orders exempting family offices· wjth the:chatacteristics ~fMadrone65 and, in 201i, it 

~odified thai policy h,Y rule;~ <.· 

Even though fat~ily ot'fices have nistoricall.y b~en al!owed,to .seek orders exempting-them . .. . . ' . . . . ·', . . .. 

~ . . • ' ;,,' I. . . 

from all of the Act'sprovisiohs,67 most, inc1ud~:ng Madrone;_~i<fn?t. bother because they were 

already excluded .from" the Act, urider an exemption f~r· investmen:t advi_sers with fewer than 

64 15 U.S.C. § 80b-2(a)(l1 )(G) (Sept. 29, 2006) (c::mpha$is added). Afterthe Dodd-Frank 
amendment~ that lal)guage.was moved to subparagraph(H) and the new subparagraph (0) 
explicitly addressed family offices~ See ·1 5 U.~.C . . §§ 80b-2(a)(1l)(G) & (H) (July 21, 2010). 
· . 65 Compare Div~ Ex: 4 with SEC 6(ders ex.er)1pting family offi_ces (in re WLD Enters., Inc., 

· Rel. No~ 2807, 2008 WL 5600304 (SJ~.C. Nov. 14,_2908); In re Woodcock Fin Mgrnt: Co., ReL 
No. 2787 ,_-2008 WL 5084855 (S.E.C. Sept. 24,.2008); ln r~·Slick Enters.: Inc.,- Rel. No. 2745, 
2008 WL 4240010 (S·.E.C. June 20, 2008); In re Gates Capital P{11·:tners; .LLC, Rei. No. 2599, 

·. 2007 WL 100 l 551 (S.E.C. Mar. 20, 2007); ln. re"At}ler lt1gri)t., LLC, Rei, No. 2508, 2006 WL 
1028874 (S . .E.C. April.l4, 2006); In re·Riverton Mgmi., Inc., Rei. No. 2471,2006 WL 119133 . 

. . (S.E.C. Jim. 6,.2006);-ln re Parkland.Mgmt. Co:; Rei... No, 2369, 2QOS"WL 1498457 {S.E,C. Mar .. 
22~·2005); In re Longview Mgmt. Grp: LLC, Rei. No .. 2013, ·200.2 ·wL r92323 (S.E.C. Feb: 7, 

·2002); In re Kamilche Co., Rei. No. 1970, 200l WL.l7~99.6,2 (S.E.C.Aug. 27, 2001); In re Bear· 
Creek; Inc., Rei. No. 1935,2001 V/L 3.27593 (S.~.C.'Apri1~4~ 2001); In re Moreland #gmt. Co.~. 
Rei. No.l705, 1998 W L 102669 (S£.C.:.Mar. 10, 1998); jri re Pitcairn Co., Rei. No. 52, 1949 
WL 35503 (S.B.C: Mar. "2, 1"949); ln re.Roosevelt &.Son,.ReL N·o: 54, 1949 WL 35524 (s;E.C. 
Aug. 31, 1949); In re Donner Estates, Inc., ReiNa. 2i, 194ot.WL379Jl (S.E.C. Oct. 30, 1941)). 
See· also 17 CF.R. § 275.202(a)((l)(G)-~(b) (9eflning fam.Hy offices in~a "nlii1ner consistent-w-ith 
the. Commission's prior exe111ptive orders).. · · · · · 

66 ·17 C.F.R. § 27~202(a)(.ll)(0)-l{b). . , . · , . . 
· 

67 75 Fed. Reg. 6375.3-o 1, 6375.4; see also" S. REP .. No. 111-176, at is (io 10) (Con f. Report) 
(Ex. 19) ("Since the enactment" of the IilVestment Advisers Act of 1940; the SEC has issued. 
orders to family offices declaring that th.ose.famHy ~ffices are not investment"~dvisers within the ' 
intent of the Act ... The Committee be)ieves·ti].a.t fami.Jy oJfices are not.investment advisers 

.. intended·to;be regulated und~phe·Advlsers Act."); see also H.R~-2225 (noting that'~·Family 
offices are iwt of national c-oncei-n"·and ihat "since. th~ Investment Advi"sers Act of 1940 was 
enacted, -the Securities and E;xchange Commission has regularly issued.orders to individu~il. 
fam)ly offices exempting them from all provisions ·of, the Investment Advisers Act of 1940") . 

. 11 
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· fifteen clients.68 But the fact that they did not seek an exemption order does not change the fact 

that they were family offices.69 Such orders did not create family offices; they merely 

"reflected" the· CoJ!Imission's broader policy that family offices were never within the intended 

scope ofthe Act.70 

Nor is the hearing officer's sugge,stion correct that in order to be a family office, Madrone 

would have ~eeded to '""rely" on exemptiv·e orders issued to other persons."'71 It is beyond 

dispute that at the time of Toby's Marvel trades, Madrone was a,family office.72 The Decision 
~ . 

does not cite a single exarriple in which this Court has exercised jurisdiction·based on association 

with a family office, and ignores th~ fact that the typi~al single family office has been recognized 

by the Commissiqn. and Congress as dffferent from other entities that qualified for the private 

) 

68 See, e.g., Div. Ex. 4 ~ 6 (testifying that Madr<;me "never sought or obtained fr~m the 
Commission an exemptive order under Section 202(a)(l1 )(G) of the Investment Advisers Act 
declaring "those entities not to be investment advisers as, it is my understanding, both entities 
were already exempt frQm registration under Section 203(b)"); see also 75 Fed. Reg. 6375J .. 01, 

· 63754 (noting that there are approximately 2,500 to 3,000 single family offices managing more 
than $1.2 trillion in assets, many of which were structured to take advantage ofthe private 
adviser exemption, and that the Commission has issued about a dozen exemptive orders since the. 
1940s ); see also a chronological list of notices and orders of applications filed under the 
Advisers Act since January 1, 2006, available at . 
http://www .sec .. gov /rules/iareleases.shtml#chron. · · · 

69 75 Fed. Reg. 6375.3-01, 63754 ("many family offices" relied on the private adviser 
exemption). ._ · · · · ' . 

70 See Dodd-Frank Wall Street Reform and Consumer Protection Act (the "Dodd-Frank 
Act"), P.L. 111-203, 124 Stat. 1376 (2010) (to be codified in scat~ered sections ofthe U.S. Code) 
§ 409(b) ("instructing that the family office rule must be "consistent with the previous exemptive 
policy of the Commission, as reflected in exemptive orders for family offices") (emphasis 
added). · ' · 

71 Dedsion at 4 n.3 (citation om.itted): . . 
72 Madrone had no clients other than family clients, was wholly owned by family clients, 

exclusively controlled (directly or indirectly) by one or more family members and/or family 
entities, and did not hold itself out to the public·as an investn'!ent adviser. See Div. Ex. 4 ~~ 12, 
13, 18, 19. Compare SEC orders exempting fllinily offices listed supra n.65. 
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adviser exemption.
73 

That difference meant that at any time, Madrone could have sought and 

obtained an exemptive order excluding it from all provisions of the Act. Like most family 

offices, Madrone never obtained such an order because it did not have to. 74 

Congress never intended for family offices to be regulated under the Act, 75 a fact the 

Commission has always recognized and respected.76 Ignoring that history to impose a bar in this 

case would be unprecedented and unwarranted. 

B. TobyJs Not Seeking Retroactive Application of the Family Office Rule 

'The relevant question in determining whe_ther the Act applies here is whether at the time 

of Toby's Ma~eltrades the Commission intended that family offices like Madrone be excluded 

from the Act. It did. The Commission (and Congress) 'intended family offices like Madrone to 

be e,xcluded·en~irely from regulation under the Act and manifested that intent in the orders it 

.regularly issued "exempting them from all ofthe provisions of the_ Investment Advisers Act of 

73 76 Fed. Reg. 37983-01, 37983-84 (June 29,201 1) (codified at 17 C.F.R. pt. 
275.202(a)(11 )(G)- I)) ("Historically, family offices that fell outside the private adviser 
exemption have' sought and obtained from us orders under the Advisers Act declaring tJ:tose 
offices not to be inve~iment advisers within the intent of'' the Act; and that those orders reflected 
the Commission's view that the typical single family office is "not the sort of arrangement that 
the Advisers Act was designed to regulate.") (referencing 75 Fed. Reg. 63753-01, 63754). Nor 
does it matter that the Commission expressed concern that some "advisers" that failed to qualify 
for the private adviser exemption had also failed t6 apply for an exemptive order. See Division 
Opp. at 15-16. As already explained, supra, exemptive orders are not what made a family office 
a family oft"ice, Exemptive orders reflected the Commission's policy as it existed at the time- · 
that the typical family office was no~ an "investment adviser" for purposes of the Act. Even if 
not all "advisers" would have qualified for an order, Madrone would have. 

?4 AA 46 ~-6 (Madrone never obtained an order "as, it is my understanding, both entities 
were already exempt from registration under Section 203(b)"). . 

75 See H.R. 2225 ("Family offices are not of national concern in that their advice, counsel, 
. pub} icaiions, ~ritings, analyses, and rep011s are not furnished or distributed to clients on a retail 
basis, but are instead furnishe<:l or distributed only to persons who are members of a particular 
family"). · 

76 75 Fed. Reg:63753-0l, 63754 (the Commission has regularly exempted family offices 
from the Act because they are "not the sort of arrangement that Congress designed: the Advisers 
Act to ~egulate"). 

i 
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1940.',77 

The Decision reasons, incorrectly, that Toby's argument that Madrone was a family 

office in 2009 depends on retroactive app1icatim1 of a20 11 Rule that codified-the Commission's 
. (. 

long-held poiicy that family offices like Madrone were beyond the scope of the Act.78 It is not. 

The 2011 Rille is ·a convenient tool that the Commiss_ion may use to help interpret its own prior 

orders, but to determine that Madrone was a family office in 2009, it is not necessary to apply the. 

Rule at all, let alone n:t;oactively~ 

Subsequent to Toby?s trades, the Advisers Act was amended.as a result of the Dodd­

Frank reforms. One of the changes was to make explicit what had "iong been unde~stood: the 

Act does not apply to. family offices?9 The amendment modified the definition of investment 

·adviser to explicitly exclude family offices "as defined by rule, regulation, or order of the 

Comniission."80 The amendment ~as necessary to assure that family offices did not become 

regulated when Dodd-Frank repealed the private adviser exemption (allowing hedge funds to be 

• regul~ted).81 In directing the Commission to define "family office," Congress required not only 

-~-

77 Jd. (the Commissi01~ has regularly exempted family offices from the Act because they are 
"not the sort of arrangement that Congress designed the Advisers Act to regulate"); see also H.R. 
2225 (since 1940, the Commission has regularly issued orders to individual family offices 
ex~mpting them.from.all provisions of the Act). 

~8 Decision at 4 (because the Rule was enacted "two years after" Toby traded in Marvel, "he 
cannot rely on it to argue that hi.s employer was not an investment adviser at the time of his 
violation"). 

79 Dodd-Frank Act§ 409(b); see also H.R. 2225 (noting that since the Act's enactment, 
family offices have been regularly exempted from its provisions). · 

80 15 USC§ 80b-2(a)(ll)(G). · 
81 See 76 Fed. Reg. 37983-01, 37983 ("We proposed ihis rule in anticipation ofthe Dodd­

Frank Wall Street Reform and Consumer Protection Act's ... repeal of the private adviser 
. . ~ . 

exemption from registration contained in section 203(b)(3) of.the Advisers Act, effective July 
21,2011, upon which· many family offices currently rely."); see also 75 Fed. Reg. 63753-01, 
63754 {noting that a consequence of Dodd-Frank is that "many family offices-that have relied on 

14 
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that the definition be "consistent with" the Commission's historical exemptive orders, but also 

that it be broad enough to reflec~ "the range of organizational, management~ and empl~yinent 

structures and arrangements" family offices employ~ 82 

In response, the SEC adopted Rule 202(a)(ll)(G)-l (the "Rul~").83 Under the Rule, a 

"family office'': 

• Has no clients other than family clients; 

• Is w,holly owned by family clients and is exclusively controlled (directly or 
indirectly) by one or more famHy members and/or family entities; and 

• Does· not hold itself out to the public as an investment ~dviser.84 

When the Rule took effect, Madrone Advisors qualified as a family office withou't 

making any changes whatsoever. 85 Ther~fore, at the'time of the alleged violation, Toby was . 

working for what was unquestionably a family office. 

No retroactive application of the Family Office Rule is required to reach this conclusion. 

What is required is the application o~ 15 U.S.C. § 80b-2(a)(ll)!QL.(excluding person1? not within 

the intent of the statute from the definition of"investm.ent adviser") as it existed at the time of the 

alleged conduct and which the hearing officer ignored. The Rule was required to codify prior 
\ 

practice.86 The hearing officer erred in foreclosing the use 6fthe Family Office Rule and its 

-[the private advisers] exemption would be required to register under the Advisers Act or seek an 
exemptive order before that section of the Dodd-Frank Act becomes effective"). 

82 Dodd-Frank Act§ 409(b); see also H.R. 2225. . . 
83 See 76 Fed. Reg. 37983-0l, 37984 (noting that the Commission's definition offamily 

office reflects ''the purpose of the exclusion and the legislative instructions we received"). 
M 17 C.P.R.§ 275.202(a)(li)(G)-l(b). . 
85 Div. Ex.4~~ 7~8. · 
86 Dodd~Frank Act § 409(b) (instructing that the Rule be "c.onsistent with the previous 

exemptive policy ofthe Commission");'76 Fed. Reg: 37983~01., 37984 (noting that "section 409 
of the Dodd~Frank Act instructs that any farnily office definition the Conunission adopts should 
be 'consistent with the previous exemptive policy' of the Commission" and that the Rule is in 
fact consistent with that policy). .. 

'. 15 
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commentary as evidence.ofthe Commission's int~nt by characterizing such use as a retroactive 

application. As alre~dy noted, the Rule did not create a new benefit; it protected an existing· 

one.87 Because the Rule was required to and does reflect the Commission's historical policies 

and practices, .it (and the commentary around it) simply help establish that Madrone was a family 

office atthe time ofthe alleged conduct.88 .Because the Advisers Act was never intended .to 
-~ 

apply to family offices, Section 203'(t) cannot be a basis for barring Toby now.89 . 

' 
IV. IMPOSITION OF A LIFETIME COLLATERAL BAR IS NOT SUPPORTED BY 

A PREP9NDERANCE OF T~E EVIDENCE 

Because Toby worked for a family office at the time of the alleged conduct, the 

Commission lacks jurisdiction and the Decision may be reversed without deciding the remaining 

issues on appeal. If; howev~r, the Commission concludes that jurisdiction exists (it does not), 

the Decision should still be reversed because the hearing officer failed to consider whether the 

imposed sanction was in the public interest by a preponderance of evidence, and it is not. 

A. · The Evidence Toby Submitted Should Be Admitted 

Along with his pleadings filed in $Upport of his motion for summary disposition, Toby 

submitted forty~three exhibits and six declarations demonstrating the weak nature of the . . 

Division's evidence.90 The Division did not object to the exhibits, yet the hearing officer failed 

to admit any ofthem.91 Instead, the hearing officer based· her decision on the docket report, the 

87 Notably, that protection was only necessary in the ·first place so that Congress could 
increase regulation of hedge funds, which did actually pose a threat to the national interest. See 
75 Fed. Reg. 63753-01,63754.. · 

88 See 17 C.F.R. § 275.202(a)(ll)(G)-l(b) (defining famiiy office); see also generally Div. 
Ex. 4 (describing Madrone's structure, which at the time of the alleged misconduct met, and still 
meets, the Rule's definition). 

89 See id. 
90 Toby's evidence not adm.itted into the Record is attached pursuant to Rule 450(b). See AA 

1-49. . 
91 See Decision at 2. 
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court's civil orders, four exhibits submitted by the Division~ and the facts alleged in the 

injunctive complaint.9? · 

To be clear, n011e of the evidence or facts at issue iri this case h~we ever been litigated, so 

the hearing officer's observation that '~[t]he Commission does not permit a respondent to 

relitigat~ issues that we_re addressed in a previous civil proceeding against a respondent"93 is 

·. inapplic.able. Nor has Toby denied the allegations in the complaint. Throughout these 

proceedings, Toby argued only that the_ evidence supporting those allegatkins is ~eak, 

circumstantial, and- in light of additional undisputed facts- insufficient to support a bar, 

especially a lifetime collateral bar, the maximum sanction available;-· 

That Toby. consented t~ a juagment enjoining him should not prevent him from making 

those arguments. Indeed, it cannot, because. the imposition of an administrative sanction must be 

found to be in the public interest by a preponderance of evidence.94 The hearing officer's failure 

to,admit any ofToby's exhibits into evidence was a prejudici~l error.95 Moreover, the 

Commission should refrain from drawing the legal conclusion that sanctions are warranted based 

92 Id. at 2-3. 
93 Id. at 2. 
94 See Steadman v. Securities& Exchange Commission, 450 U.S. 91, 101-04 (1981); see also 

In re.John Jantzen, Rei. No. 472, 2012 WL 5422022, at *2 (S.E.C. Nov. 6, 2012); In re 
Christopher A. Seeley, Rel. No. 508,2013 WL 5561106, at *1 n.l (S.E.C. Oct. 9, 2013) 
(admitting forty-five of forty-nine exhibits offered by the Division in a follow-on proceeding, 
noting that Respondent did not offer any, and applying preponderance-of evidence standard). . 

· 
95 

See In re Peter Siris, Rel. No. 3736,2013 WL 6528874, at *8 (S.E.C. Dec. 12, 2013) (it is 
"well-established" that a respondent in a follow-on proceeding may introduce evidence regarding 
'the circumstances surrounding the cot1duct forming the basis ~fthe underlying proceeding in 
addressing whether sanctions are in the public interest, and that respondent may "put forward 
mitigating evidence"). · 

17 . 
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sol~ly on the factual allegations contairt·ed in the civil complaint.-96 Toby'~ evid~nce should be 

admitted so ihat1the Commission may determine whether a sanction is in the public interest by a 

preponderance of the evidence. 

B. This Court Must Weigh the Evidence Supporting the Allegations 

The Commission's opinions make clear that the severity of the sanction imposed is tied 
. . 

directly to the strength of the evidence supporting it.97 The applicable standard is a · 

preponderance of the evi.dence.98 Nonethe!ess, the hearing officer failed to consider whether a 

prepo~derance of evidence supported the sanction imposed against Toby. Instead, she imposed 

. . 

the maximum punishment available- a lifetime collateral bar- simply because since 1995, some 

fo~m of bar has always been imposed in follow-on proceedings based on anti-fraud inj4nctions.99 

The hearing officer further noted, inexplicably, that "[t]he Commission's opinions do not make 

dear the factors that distinguished" cases that imposed less than a lifetime CDilateraJ bar from 

those that did not, and that ''there is little difference between a 'bar' and a 'bar with the right to 

96 See Ashcrqft v. Iqbal, 556 U.S. 662, 663 (2009) (recognizing "the tenet that a co.urt must. 
accept as true allofthe allegations contained in a-complaint is inapplicable to legal conclusions") 
(citing Bell Atlantic Corp. v. Twombly,_550 tLS. 544, 555 (2007)). 

97 See, e.g., In re Robert Radano, Rei. No. 2750,2008 WL 2574440, at *1 (S.E.C. June 30, 
2008); In reMartin B. Sloate, Rei. No, 38373, 1997 WL 126707, at *3 (S.E.C. Mar. 7, 1997); In 
re Richard J Puccio, Rei. No. 37849, 1996 WL 603681, at * l (S.E.C. Oct. 22, 1996); see also 
.Jantzen, 2012 WL 5_422022, at *2; In reRan H. Furman, Rei. No. 459A, 2012 WL 2339281, at . 
*7 (S.E.C. June 20, 2012); see also Siris, 2013 WL 6528874; at *8 (it is "well-established" that a 
respondent in a follow-on proceeding may introduce evidence regarding the circumstances 
surrounding.the conduct forming the basis of the underlying proceeding in addressing whether 
sanctions are in the public interest, and that respondent may "put forward mitigating evidence"). 

98Id. . . 
99 Decision at 6 (noting that Toby pointed to "various factors" in support of his argument to 

. dismiss, but "[h]e does"not, howev_er, cite any follow-on case in which a respondent"had been. 
enjoined against violations of the antifraud provisions and received no sanction or a sanction less 
than a bar. None exists. From 1995 to the present, there have been over thirty.:. five follow-on 
proceedings based on antifi·aud injunctions in.which the Commission issued opinions. All ofthe 
respondents were barred- thirty-three unqualified bars and three bars with the right to reapply 
after five years.'l (internal citations omitted). 

,_ 
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reapply in five years. "'11(0 

In other words, the Decision concludes that the mere fact that Toby has b!!en enjoined is 
' 

sufficient to impose a lifetime collateraJ·bar against him, a position tJ{at is untenable under the 

law.101 lfthe Decision is right, then an antifraud injunction on its own is always enough, which 

means the evidence does not matter, and the hearing is, apparently, an exercise in futility. 

C. A Bar is Not in·the Public Interest 

The imposition of a bar must be in the public interest. 102 In weighing the factors relevant . . . 

to. determining whether administrative action is in the public interest, the more severe the 
. . 

sanction imposed~ the greater th_e Division's burdel) of justification. 103 The Division pears the 

burden of proving its contentions by a preponderance of tlie evidence. 104 

In determining whether an· administrative sanction is in the public interest, the 

Commission considers six factors: (1) the egregiousness ofthe defendant's actions, (2) the 

isolated or recurrent. nature of the infraction, (3) the degree of scienter involved, (4) the sincerity 

I 

of the defendant's assurances against future violations,-(5) the respondent's recognition of the . . .. . 

wrongful nature of his conduct, and (6) the likelihood that the defendant's occupation wiiJ 

100 Id. at 6 n.6. 
101 See Steadman v. Securities & Exchange Commission, 603 F.2d 1 126; 1139 (5th Cir. 

1979), aff'd, 450 U.S. 9.1 (listing factors courts weigh in determining. whether a sanction is in the 
public interest); In re Robert Sayegh, Rei. No. 41266, 1999 SEC LEXIS 639, at *18-19 (S.E.C. 
Mar. 30, 1999) (describing circl!mstances that warrant a collateml bar); see also In re Gary M 
Kornman, Rei. No. 2840, 2009 WL 367635, at *9 (S.E.C. Feb. 13, 2009) (the appropriate 
sanction "depends on the facts and circumstances of each' case"). 

102 
See 15 U.S. C. § 80b-3(t) (requiring that a proposed action unde~ this section is "in the 

public interest"); Ex. 1 § IIJ.B (asking tl1is Court to determine, "[w]hat, if any, remedial action is 
appropriate in the public interest"). ' 

10 Steadman, 603 F 2d at 1139. 
104 

Steadman;450 U.S. at 101-04; Jantzen, 2012 WL 5422022, at *2. 

\ 1·9 
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present opportunities for future violations. 105 Additional,ly, the Commission considers the age of 

the violati~n, the degree of harm to investors and the ma~ketplace, and the extent to which the 

sanction will. have a deterrent effect. 106 The .inquiry is flexible and no one factor is dispositive. 1
il7 

. . . . 

Throughout these proceedings, the Division has relied on innuendo and half-truths to 

argue for a lifetime bar, and Toby has'metea_ch unsupported attack with evidence demonstrating 
. . . ' . 

its misconstruction or falsity. While Toby cannot, and does not, deny the allegations in the 

. . 

Complaint, indisputa~le facts round out the reality of what happened here ~nd demonstrate it was 
. . 

not so bad as to warrant a lifetime _coll~teral bar against a twenty-eight year-old with rio prior 

wroqgdoing. 

\ 
1. . The Non-Egregious Nature of the Alleged Misconduct .Weighs Against 

a Bar 

The alleged violation is not sufficiently egregious t9 waJTant a bar. Toby has not been . . 

convicted of a crime. or even fo~nd ,liable in a civil p~oceeding. He consented to the entry of a 

judgment against him. 108 There i; no allegation that any investors were harmed by Toby's 

trades JO!} and the alleged rniscondJ.!Ct did not involve any Madrone clients or identifiable third 

105 Steadman: 603 F.2d at 1140. 
106 In re·Gary M Kornman, Rei. No. 335, 2007 WL 2935591, at *6 (S.E.C. Oct 9, 2007). 
107 In re Eric .J. Brown, Rei. No. 3376,2012 WL 625874, at *12 (S.E.C. Feb. 27, 2012). 
108 See; e.g., Kornman, 2007 WL 293559l, at *6 (considering egregiousness of misconduct 

and noting that a conviction in~olving dishonesty requires a bar); In re Jilaine H Bauer, Rei. No. 
483, 20l3 WL 164?913, at *4 (S.E.C. {\pr. 16, 2013) (seven~month.suspension warranted where 
U.S. District Court had found that defendant willfully violated the antifraud provisions). 

109 See, e.g.:, In re David Mura,.Rel.No. 491,2013 WL 2898034, at *10 (S.E.C. June 14, 
) 21 03) (noting that defendant "solicited numerous individuals to invest in what are now worthless 

securities, causing the!TI to lose large portions of, in some cases, their savings and retirement 
funds"); Brown, 2012.WL 625874, at *14 (finding violations egregious in part because the 
defendant "repeatedly took advantage of older customers, many of whom had limited resources, 
and he continued to commit violations after having been sanctioned by the Florida Department of 
Financial Services"); In re Lodavina Grosnickle, Rei. No. 441,2011 WL 7444647, at *6 (S.E.C. 
Nov. 10, 20 II) ("dozens of victims" resulting in a fraud loss of$3.78 million). · 
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parties.
110 

Insider trading is purportedly harmful to the ·m~rkets generally, but the lack of harm to 

identifiable third parties in this instance weighs against a finding of egregiousness. 111 The 

amount he invested was small, and the amount of profit was out of Toby's control, and not so 

· s!gnificant as to warrant a bar in light of all the other circumstances. 112 The fact that Toby was 

not a registered investment adviser or broker at the time of the alleged violation further weighs 

against a bar, as does the fact that the trading had.nothing whatsoever to do with Toby's 

emplo):'ment at Madrone. 113 

In the civil case the SEC did not adduce evidence, or even allege, that the purported 

misappropriation of information was in any way egregious. Nqtwithstanding the extensive 

. investigation, the Complaint effectively conceded that the Division had no idea how the alleged 

misappropriation purportedly occurred: ·it alleged that Toby obtained nonpublic information 

"through overhearing one or more of his girlfriend's Marvel~related conversations, by seeing 

electronic or paper documents in her possession related to t~e Marvel acquisition; or through her 

conversations with him." 114 

In short, there is no direct evidence that Toby obtained nonpublic in(ormation, no 

no Jantzen, 2012 WL 5422022;at *5-6 (rejecting permanent bar for insider trading, noting, 
inter alia, that respondent's misconduct did not involve any of his clients or identifiable third· 
parties). . · . 

Ill ld. (rejecting permanent bar for insider trading, noting, inter alia, that respondent's 
misconduct did not involve any of his clients or identifiable third parties); cf in re James C. 
Dawson, Rei. No. 3057,2010 WL 288,6183 (S.E.C. July 23, 2010) (barring defendant from 

. association with investment advisers where Division had alleged in the Complaint that the 

. l 

defendant defrauded his clients). . · 
'· 

112 See, e.g., in re David E. Ruslifer, Rei. No. 489,2013 WL 2390731, at *4 (S.E.C. June 3, 
20l3j (defendant's conduct was egregious because he misappropriated at least $5.5 million from 
investors and fraudulently raised approximately $16 million). · 

113See, e.g., Jantzen, 2012 WL 5422022, at *5-6 (noting defendant was a "licensed securities 
broker"). · 

114 Div. Ex. I~ 3.0 .. 

21 



·To: ~ogo :29 or 45 2014-01-16 12:3s:OS PSI'\.I'Vilmon sonelnl Goodrich e~nd Rosati From: Koontz, Llndlt2 

(.. 

evidence whatsoever as to when or how he obtained any information, and no possible contention 

that the purported misappropriation was done in a way that could be described as egregious. . 

2. The Isolated Nature of the Alleged Inftaction Weighs Against a Bar 

The alleged :v_i"olation was isolated in nature. Toby has no history of ~ecurities violations 

or other violations of any kind and there is nothing in the Complaint that suggests he has ever 

committed illegal acts or misled t~e public.115 Toby's Marvel option purchases were a single 

· episode made within a short period of time.116 The fact that he made multiple purchases related 

to a single event does not alter the analysis, as a single incident can be composed·of"several 

different actions all designed to achieve the same goal."m The Division has never suggested· 

that any of Toby's many other trade~- those made before Marvel.or after- were improper, even 

though most of them were just as risky imd speculative as the Marvel call options and even 

though by trading call options (other than Marvel's) Toby nearly doubled the value ofhis fRA in 

just a few months.118 Because the alleged infraction was isolated in nature, this factor weighs 

against a bar. 

m See Securities· & Exchange Commission v. Johnson, 595 F. Supp. 2d 40, 44 (D.D.C. 2o09) 
(determining that a securities violation was "an is~lated incident" in part because the defendant 
"had never previously committed such fraudulent conduct or a violation of the Exchange Act ... 
and there is nothing in 'the record to suggest that he had ever committed illegal acts or misled the 
public"); see also Jantzen, 2012 WL 5422022, at *6 (a securities violation was isolated in nature 
where the Commission.had not alleged any other acts of insider trading and the defendant did not 
have a record of any securities violations). · . · 

116 Div. Ex. 1 ~~ 31,34 (Toby purchased Marvel call options betwj::en August 13 and Aug~st 
. 28 and sold them all within a few days of Disney's announcement that it was acquiring Marvel). 

J 17 . -
See Johnson, 595 F. Supp. 2d at 44. 

118 See Ex. 3 at 26-30. After the Marvel trades and before he lea~nedofthe Commission's 
investigation,"Toby made more.than $261,000 in options purchases in short-term trades in seven 
different companies. Many ofthose trades were based on Toby's informed speculation about 
future events including ac-quisition speculation, earnings reports, and regulatory decisions. In 
fact, during just the three-month period between October 1 and December 31, 2009~ Toby 

22 
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3. The Degree of Scienter Weighs Against a Bar 

]n considering scienter, "[i]t is not enough that an insider's condu9t results in harm to · 

investors; rather, a violation may be found only where there is '~ntentional or willful conduct 

designed to deceive or defrau~ investors[.]'"119 The Commission has not alleged that TQby 

harmed investors or that he act~d willfully, only that he acted "knowingly and/or recklessly."120 

It is particularly difficult to ascribe sc.ienter to Toby given the exotic legaltheory the 

Commission resorted to here. For insider trading to violate Rule 1 Ob-5 as a fraud, there must be 

a fiduciary duty owed to the person from whom information is m.isappropriated. Such a duty is a 

·prerequisite .. to illegal tr~ding because the _fraud statutes are ~iolated by "[d]eception· through non-

disclosure."121 A "fiduciary's undisclosed, self-serving use of a principal's information to 

purchase or sell securities, in breach of a duty of loyalty and confidentiality, defrauds the · 

principal ofthe exclusive use ofthat information~" O'Hagan, 521 U.S. at 652: But where there "' 

is ~o fiduciary duty, there is no.discl~sure obligation so thereis no deception from non-

disclosure. "[O]ne who fails to disclose material information prior to the consummation of a 
. . 

transaction commits fmud only when he is under a duty to do so;"I:~2 Rule I Ob-5(2), which 

describes three examples of relationships that would constitute a duty under the: misappropriation . . 

theory, is consistent with this Well-established ru)e.123 

purchased out-of-the-money options 13 different times and increased the value in his IRA by 
approximately 86%, all by trading call options. · 

119 In re David W. Baldt, Rei. No. 418,2011 WL 1506757, at *18 (S.E.C. Apr. 21, 20t 1). 
120 Div. Ex. 1 1 73. · 
121 United States v. O'Hagan, 521 U,$. 642, 654 (1997). · 
122 Chiarella v. United States, 445 U.S. 222, 228, 229, 231 (1980). 
123 In its commentary describing the purpose of Rule JOb-5(2), the Commission noted that 

Rule lOb-:5(2) was co.nsistent with case Jaw, which "already establishes a regime under which 
questions of liability·tum on the nature of the details of the relationships between family 
members, such as their prior history and patterns of sharing confidences." 65 Fed. Reg. 51716-
0 l, 51729-30 (Aug. 24, 2000). Courts have also observed that requiring a "history or pattern of 

/ 
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I . 

White Toby does not deny the Complaint's allegation that he ~wed and violated; a 
., 

fiduciary duty ;o his girlfriend, that allegation reflected an_ aggressive legal theory. The' Di.vfsion 

never alleged that Toby and his girlfriend ha.d a· history of sharing confidential business 

information, as is required to establish a· fiduciary duty based on a personal relationship where 

there is no allegation of an agreement to maintain confidences.124 In fact, the evidence . . 

establishes that no such history existed. 125 Likewise, the Division has not alleged, because no 

evidence would supp<;>rt, that they held jointly owned assets, ... shared bank accounts, shared credit 

'cards, or co-signed leases or other legal documents. Nor has the Division cited to a single case in 

·which a boyfriend and girlfriend were f~und to have a fiduciary relationship where they had no 

history, pattern, or practice of sharin~ confid~ntial business information with each other. 

A non·expert in this field could not have known thatthe relationship between Toby and 

sharing businefJ's confidences" that were generally maintained to establish a dutybetween 
spouses is consistent with Rule IOh-5(2). See Securities & Exchange Commission v. Yun, 327 
-F.3d 1263, 1273 & n.23 (l'lth Cir. 2003) (emphasis added). · -· 

124 See Div. Ex. 1 1 60 (alleging that Toby and his girlfriend had history of sharing "personal 
. and c.onfid.ential" ii1formation with each' other); cfYun, 327 F.3d at 1273 (the SEC must prove 
that a husband and wife had a history or. practice "of sharing business confidences"); Complaint, 
Securities & Exchange Commission v. Edelman, 06-cv-0021' (S.D.N.Y. Jan. 3, 2006) (Ex. ll) 
(involving insider trading allegations brought againsta boyfriend accused of misappropriating 
insider information from his live-in girlfriend and describing them as having "a history, pattern 
or practice of sharing confidential work and personal information") (emphasis added). See also 
Securities & Exchange Commissiony. Conradt, 947 F. Supp. 2d 406, 407·08 (S.D.N.Y. 2013) 

. (fiduciary duty exb1s between an equities analyst and his close friend where they had "shared 
numerous profossional confidences") (emphasis added); United States v. Corbin, 129 F. Supp. 2d 

'-607, 616-17 (S.D.N.Y. 2010) (indictment sufficiently alleged that: 'the functional equivalent of a 
fiduciary relationship exits where it alleged a relationship between spouses "that involved the 
repeated disclosure of business secrets") (emphasis added). · · . · 

125 Toby's.girlfriend testified that she does not remember ever telling Toby the name ofthe 
target and she has not been accused of tipping. See, e.g., Ex. 17 at 89:3-90:20 (qn one occasion 
Toby asked his girlfriend if she knew whether Disney' had shown interest in a number of -
companies, one of which was Marvel. Proving that she was careful not to share business 
confidences with Toby, she said "no, l haven't heard that," even 'though at the time she was 
aware that Disney was interested in Marvel); see also id at 42:12:..22 (Toby's girlfriend testified: 
"Obviously, r didn'ttell [Toby] who the target was" because she "knew it was oonfidential.") . 

. .., 
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his girlfriend would support the application of the misappropriation theory. And an expert could 

dispute that it does. Regardless, there·is no allegation or proof that Toby was aware of the 
"' 

applic(!.bility of the theory when he traded. 

Further countering the position that the degree of scienter was significant enough to 

warrant a bar, Toby was young, inexperienced, and was neither a registered investment advisor 

'nor a lice~ sed broker. 126 For these reasons, the degree of scienter alleged in this case weighs 

against a bar, 
} 

4. The Sincerity of Toby's Assurances· Against Future Violations Weighs 
Again.st a Bar 

Toby has taken steps to ensure he will not violate securities laws in the future. In 

response to the Division's investigation, he stopped. trading altogether and has no intention of 

· ever trading on his own behalf again. 

Toby has learned from this process. At the time ofthe suspect trades, he was, without 

any guidance or formal training, experimenting with trading strategies that he had essen~ially 

taught himself, He did not appreciate the regulatory risk associated with making these trades and 

exercised poor judgment when he traded in Marvel under suspicious circumstances. His trades 
\ . 

warranted the.Commission's investigation. Toby recognizes thai ~nd appreciates the role the 

Division plays in enforcing securities laws and regulations. 127 

The consequences of Toby's actions have been 1if~-altering and severe. He lost his job at 

Madrone Advisors and his career path has been p~rmanently altered. The Division's Complaint 

126 See, e.g., Jantzen, 2012 WL 5422022, at *5 (imposing· a 5-year bar and noting that a high 
degree of scienter was demonstrated by evidence showing the defendant was a "licensed 
securities broker" so "certa,inly knew what he was doing," and that he created an alibi to hide his 
trades). 

121 AA 451/5. 
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received significant negative media _attention and anyone who searches Toby's name on the 

Internet will fino countless news;articles callin_g him a fraud. The investigation is, and will·J 

continue to be, a constant source 'of humiliation and a significant burden. He has already paid 

. . . 

·huge legal bills. He is permanently enjoined from violating securities laws and will be su~jected 

to a judgment that requires payment of disgorgement and civil penalties. He Is also under 

criminal indictment. 

T~by has assured that he will take steps to 'avoid violations in the future. 128 Therefore, 

this factor weighs against a bar. 

5. · 1 Toby's Recognition of the Wrongfui Nature of His Conduct Weighs 
Against a Bar · 

. . 
Without admitting or denying the truthfulness of the Complaint's allegations, Toby. 

recognizes that in m~king the Marvel trades, he_ex~rcis~d a lapse in judgment and put himself 

and loved ones in a position warranting the Division's investigation.129 

As already noted, shortly after the Division filed its complaint against him, Toby posted 

the "Secfail.com" website, which criticized the Government's investigation. Immediately after . . . 

entering into-the consent agreement, however, he took the website down. He has not spoken out. 

against the Division since. The website w~ a misguided effort to .. defend himself against scathing 

one-sided media coverage. Toby apologizes for posting it and for its needlessly personal attacks . 

on the staff. 130 Notably, however, the,Web site was posted prior to the issuance of the district 

court's order and prior to Toby's consen~ to that order. Up _until he-settled with the Division, he 

12& ld., 8. 
129 ld., 7. 
130 ld., 9. 
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had every right to speak out publicly on his own behalf, as the Division spoke out pu_blicly against 

him. His methods were immature and inappropriate, but they do not warrant a bar. 

Toby was not convicted or found guilty of any crime or violation and he is not required to 

admit the allegations in ti-t"e civil complaint. Ev~n··so, he acknowledges and.understands that the 

Marvel trades were a mistake. He should never have made them. ln doing so, he tailed to 

' appreciate the regulatory risk involved with trading and thus raised suspicions that warranted the 

Division's investigation. He recog~izes the wrongful nature of his conduct and vows he will 

take ~fforts to prevent it happening again.131 

6. Toby's Occupation Is Unlikely to Present Opportunities for Future 
Violations · . 

Aside fro~ the.fact·that Toby deeply regrets ever having made the trades in question and 

is determined to avoid violating securities laws in the future, there is little likelihood that he 

would .have the opportunity to do so. Toby does riot work in the securities industry and at this 

time has no intention of working in the securities .industry. He founded a start-up company and 

is dedicated to helping that company grow into a successful business. Furthermore, the trades at 

issue had nothing to do 'Yith his occupation at the time and Toby has ceased.trading on his own 

behalf. 

A bar would be unfair here not because it would prevent-Toby from working in the 

securities industry- as already noted, he-currently has no plans to do ·so -but because of the 

additional reputational harm it would cause him and the collateral hann it would cause ~o his new 

company and Qareer. Because it is un,ikely that Toby's occupation will present opportunities for 

future violations, this fictorweighs against a bar. 

131 Jd. ~~ 5, 7, 8. 
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7. . A Bar is Not Necessary to Achieve Deterrence 

A bar is not a necessary deterrent. Toby has already suffered severe consequences as the 

result of his actions and has stopped trading on his ow~ behalf. Mor~over, he lost his job, has 

agreedto pay penalties and disgorgement (money he does not currently have), and has paid 
. . 

expensive legal bills. Any personal or general deterrence that might occur as a result of the 

Con~mission's treatment of this case has already .been achieved. 132 

Nor do the circumstances justify imposition of a collateral lifetime bar. A collateral bar 

is only warranted where the allegedmiSconduct "is of the type that, by its nature, 'flows across' 

various securities professions and poses a risk of harm to the investing public in any such 

profession."133 Toby is ~ccused.ofmaking a personal t~ade based on nonpublic insider 

info~mation alleged to be related to a sirigle deal. The_ nature of the alleged miscori~uct does not 

"flow across" various securities professions. A collateral bar is therefore unwarranted. 

This Court also regularly imposes less ~han a lifetime collateral bar even where, unlike the case 
.. 

at hand, securities violations have been proven.134 The test, as articulated above, is the weight of 

the Steadm"an factors. 135 Here, those factors weigh against imposition of a lifetime collateral bar. 

m See Bauer, 2013 WL 1646913, at *4 (circumstances, including consequences resulting 
from litigation, warranted less than lifetime bar). 

133 Sayegh, 1999SEC LEXIS 639, at *18-19. 
134 See, e.g., Bauer, 2013 WL 1646913 (seven~month suspension following civil court's 

finding that defendant committed insidertrading); Jantzen, 2012 WL 5422022 (five-year bar in 
follow~on proceeding related to insider trading); In re Thomas C. Bridge, Rei. No. 60736, 2009 
WL 3100582 (S.E.C. Sept. 29, 2009) (three-year bar, five-year bar); Furman, 2012 WL 
2339281, at *7 (seven-ye~r bar); Sloate, 1997 WL l26707,"at *3 (overturning initial imposition 
of one-year bar and deciding that in light of the circumstances, a five-year bar was more 
appropriate; rejecting imposition of colhiteral bar for same reasons); Puccio, 1996 WL 603681, 
at *r(five years); Radano, 2008 WL 257440,at *1 (five years). :· · 

135 For example, in cases cited supra n.134, the difference of length in bars was due to 
variations in the strength and quantity of Steadman faCtors satisfied. 
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V. ·THE HEARING OFFICER ERRED IN DISREGARDING THENATURE OF 
TOBY'S EMPLOYMENT AT THE TIME OF THE TRADES 

The hearing officer erroneously concluded that it did not matter for purposes of 

determining whether a sanction was in the public interest that the alleged violations had nothing 

to do with Toby's work for a purported investment adviser. Toby argued that the nature of his 

employment at the time ofth~ trades in question should be consid~red as one of the 

circumstances relevant to determining whether a sanction was in the public interest. The hearing 

officer, however, appears to have concluded as a matter of law that such considerations should 

not be taken into account. 136 

.. r 

·To support thi!) position, however, the Oecision relies-entirely on cases in which a 

respondent was barred based on a cri£!linal conviction, and observes that "the Cornmission has 

long barred individuals based on convictions involving dishonesty that are not even sefurities­

related."137 But Toby has never be~n convicted of anything, and his trades in Marvei are entirely 

unrelated to the Commission's exercise of jurisdiction over him. ft is only his employment at 

Macfrone that makes it possible for the Commission to bar him in the first place, and that 

employment had nothing to do with the trades at issue, and is entirely unrelated to. his current or 

future employment. The <:;ommission should be able to weigh that fact in determining whether a 

sanction is in the public interest, and, in fact, it weighs againsta bar.138 

Neither the hearing· officer nor th'e Division cited any support for the argument that it is 

improper to consider the nature of the respondent's employment in considering whether a bar is 

in the public interest. And it is not improper. The fact that the alleged conduct is unre}ated to 

136 See Decision at 4-5. 
137 Jd. at 4. 
138 Kornman, 2009 WL 367635, at *9 (the appropriate sanctio~ "depends on the facts and 

circumstances of each case"). 
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Toby's work at Madrone speaks to a lack of egregiousness -Toby is not accused of violating 

' any duty of confidentiality or trust to his·employei' or abusing his position trere in anyway. It 

also weighs against any argument that Toby's occupation presents opportunities for securities 

violations -the conduct at issue here was completely unrelated to his occupation, he no longer 

works for Madrone, and he no longer trades on his own behalf.139 And it weighs against finding 
. 

a high degree of scienter; as his profession did not_'provide any related training or expertise.140 

VI. CONCLUSION 

For reasons stated herein and in T<;>by's briefing ~efore the hearing Qfficer; and based on 
., . 

the entire record in connection with both parties' motions, this Court should reverse the Initial 

Decision, deny the Division's:motion f6r summary disposition,.and grant Toby's. 
. . .t, 

DATED: January l6~2014. . Respectfully submitted, 

Leo P. Cunningham 
Charlene Koski 
Attorneys for Respondent Toby G. Scammell 
Wilson Sonsini Goodrich & Ros~ti 
650 Page Mill Road 
Palo· Alto, CA 94304 
Telephone: (?50) 493-9300 

139 See, e.g., Ste~dman, 603 F.2d at 1139 (listing·factors courts consider in determining 
whether a sanction is in.the public interest, including egregiousness of the underlying violation 
and likelihood that defendant's occupation. will present opportunities for futur~ violations; see 
also Kornman, 2009 WL 367635, at *9 (the appropriate sanction "depends on the facts and 
circumstances of each case"). . . . , . . .-. 

140 See, e.g., Jantzen, 2012 WL 5422022, at.*5 (irnposing a 5-year bar and noting that a·high 
degree of scienter was demonstrated by evidence showing the defendant was a "licensed 
securities broker;' so "certainly knew what he was doing"). 

) 

30 


